’ SouTtH DAKOTA |
REPRESENTATIVE G. MARK MICKELSON, CHAIR | SENATOR Brock L. GREENFIELD, VICE CHAIR
Jason Hancock, Director | Sue CicHos, DE?UW DirecToR _I_ Doqc Dl—:cng, CobpE COUNSEL EGIS l A I ' l RE

R o LEGISLATIVE RESEARCH COUNCIL
|

SDDE_AST éﬁl'roﬂAQEﬁﬁE,%mékﬁ SD 57501 | 605-773-3251 | SDLEGISLATURE.GOV

June 9, 2017 RECE] VED

Mr. Drey Samuelson SD
1711 S. Phillips Avenue 0. SEC, OF Sp7:
Sioux Falls, SD 57105

Dear Mr. Samuelson:

Pursuant to SDCL 12-13-25, this office is required to review each initiated amendment to the South Dakota
Constitution. Further, this office is required by SDCL 12-13-24 to determine if each initiated amendment is "written in
a clear and coherent manner in the style and form of other legislation" and that it is "worded so that the effect of the
measure is not misleading or likely to cause confusion among voters." You are under no obligation to accept any of
the suggestions contained in this letter, but please keep in mind the legal standards established in SDCL 12-13-24.

The proposed constitutional amendment includes elements from two previous constitutional amendment proposals
considered in the 2016 general election. The combination of the subjects from the two proposed amendments may
not comply with the related subject matter as required in S.D. Const. Art. XXIII, § 1.

The draft of the initiated constitutional amendment submitted to this office is not written in a clear and concise
manner and does not conform to the form and style of other sections of the constitution. Parts of the proposed
amendment are better suited for statute. Rarely do we find any definitions in the constitution and under that limited
circumstance it usually defines one term within that section. It is inappropriate to have two sets of subdivisions within
one section. This may cause confusion when making any reference to subdivision (1) within this section as to which
subdivision (1) is being referenced. As an alternative you may define the term, "state public office”, which is a unique
definition for the purposes of this proposed amendment.

Furthermore, section 7 conflicts with section 8 of the proposed constitutional amendment as submitted to our office.
Section 7 proposes to amend S.D. Const. Art. Ill, § 5 and section 8 proposes to repeal the same section.

When drafting legislation, we use "may not" instead of "shall not." A negative used with "may" negates the obligation
and permission to act and is the stronger prohibition. A negative used with "shall" negates the obligation, but not the
permission to act and therefore is avoided.

The proposed constitutional amendment should outline the requirements of the proposal and the details should be
set in law. The more details placed in the constitution, the more likely there may be a need for another constitutional
amendment. If the wording is unclear, has ambiguous phrases, or unintended consequences, it is a complex process
to propose and pass constitutional amendments to address the matter. Therefore, it is critical that the proposed
constitutional amendments be carefully constructed.

Section 6 of the draft as it was submitted to our office — if the constitutional amendment is passed by the people in
the 2018 general election, existing laws and regulations must be amended to comply with the provisions. It is
unnecessary to have a section added to the Constitution requiring the state to comply with the previous
constitutional sections. If you wished to delay the effective date of the proposed amendment and first apply those
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provisions to the 2022 election this section would serve a purpose. Furthermore, it may lead to unintended
consequences with the addition of unnecessary phrases and comments.

Section 37 appears to require redistricting in 2019 and 2020 and does not provide for redistricting in 2021.
Redistricting is a time consuming and costly use of resources. The redistricting requirements for 2019 and 2020 would
be based on 2010 census data and would only apply to one election. This requirement appears to be an unnecessary
use of state resources. Since there would not be an appropriation to fund the commission in FY 2019, the commission
may have to wait FY 2020 to begin the redistricting process. The commission must purchase redistricting software
and comply with the Voting Rights Act requirements. You should consider eliminating the 2019 redistricting
requirement. The requirement to redistrict again in 2020 is nonsensical. Redistricting should be required for 2021.

It is unclear who would nominate the ten individuals for the commission for the three categories, especially the ten
applicants that do not belong to either of two largest political parties. The current language implies the Board of
Elections must accept any qualified applicant. Legislation could be enacted to provide the details for the application
process. The time frame for reviewing the applications and verifying the applicant eligibility is limited, especially since
this time frame occurs during the middle of legislative session. It may provide more flexibility by requiring the board
to establish the commission by a certain date and omit the application deadline.

There is a reference to chapter 25 of the South Dakota Codified Laws in § 37. Perhaps you are referring to SDCL
chapter 1-25. It is inappropriate to make cross references to codified laws in the Constitution for several reasons. If
the chapter is recodified or repealed, the code counsel does not have authority to correct any cross references in the
Constitution. If the goal is to require the independent redistricting commission to comply with the open meeting laws
found in SDCL chapter 1-25, that chapter already applies to all public bodies and agencies, including the proposed
commission.

The proposed amendment specifies that the Legislative Research Council must provide staff and services to the
commission. This agency was created by law and it is inappropriate to specify an agency that may or may not
continue to exist under this title or general purpose. Alternative language is provided in the form and style notes.

Attached is a copy of your proposed constitutional amendment with all our suggested style and form changes.

This letter constitutes neither an endorsement of your initiated amendment nor a guarantee of its statutory
sufficiency. It does constitute fulfillment of your responsibility pursuant to SDCL 12-13-25 to submit your draft to this
office for review and comment. If you proceed with your initiated amendment, please take care to ensure that your
statements or advertising do not imply that this office endorses or approves your proposals.

Jason Hancock
Director

JH:FB:ct
Enclosure

CG: The Honorable Shantel Krebs, Secretary of State
The Honorable Marty Jackley, Attorney General
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Section 1. That 2
section 5

te Article III,Aof the Constitution of the State of South Dakota ehat-be-submitted-to-the-
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Section 2. That Article Ill of the Constitution of the State of South Dakota be amended

neLd sectons
by adding a-Rew-section to read as follows:

% S 3 An open nonpartisan primary election shall be conducted to select
the legislative candidates who shall compete in the general election. A%-registered
voter# may vote in the open nonp?rtisan primary election for any
qualified legislative candidate, ~p&é¥id-ed—t-hai-the voter is otherwise qualified to vote
for the candidate-ferthe-office-in-guestionr. The two legislative candidates who
receive the most votes in the primary election shall compete in the general election.

However, for any office to which more than one legislative candidate is elected, the

number of candidates who compete in the general election shall be the number

of legislative candidates to be elected times two.
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§ 34 Each qualified voter is_guaranteed-the-unrestricted-right-te vote for the

.- . - - eqc“
qualified legislative candidate of the voter's choice in al electiong. No voter may be

denied the right to vote for the qualified legislative candidate of the voter's choice in a
primary or general election based upon the voter's party affiliation or lack of party

affiliation.

3 35 Each legislative candidate running for the Legislature shall file with-the approprate-
a homingti in the Offfce of +ha S‘ecmefCﬂyofS‘/d&
eleet-lene-o‘j;ﬁeef-' leer; petitionp"containing the signatures of registered voters in an amount
to be established by law. The signature requirements established shall be based on
the total votes cast for that office in the previous general election and shall be the

same foraﬂ-candidatep’ for that office, regardless of party affiliation or lack of party

affiliation.

§ 3( Nothing in this article restricts the right of any person to join or organize into a
political party or in any way restrict the right of private association of political party.
Nothing in this article restricts a party's right to contribute to, endorse, or otherwise
support or oppos:;\candidate;! for elective office. Each political party may establish
such procedures as the party determines to elect party officers, endorse or support
candidates, or otherwise patrticipate ina:'lr electiongf. However, no strekr procedures

Eack
may be paid for or subsidized using public funds. At qualified voterp’and candidatgé
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shall be treated equally by law and regulations governing electionp’ regardless of

party affiliation or lack of party affiliation. To the extent that any privilege;! or
S . the
proceduref afe made available to any candidate or political party, sueh privilegeg

e, cah party
ahd procedurep’ shall be made equally available to a-l-}—candldate/s or political parties,

regardless of party affiliation or lack of party affiliation.
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a—/ Section 7. That Article 11, Section 5 of the Constitution of the State of South Dakota be

amended to read as follows:
The Legislature shall apportion its membership by dividing the state into as many

single-member, legislative districts as there are state senators. House districts-shallbe
3




member-districts-as-the Legislature-shall determine- Legislative districts shall consist of
compact, contiguous territory and shall have population as nearly equal as is
practicable, based on the last preceding federal census. An apportionment shall be
made by the Legislature in 1983 and in 1991, and every ten years after 1991. Such
apportionment shall be accomplished by December first of the year in which the
apportionment is required. If any Legislature whose duty it is to make an apportionment
shall fail to make the same as herein provided, it shall be the duty of the Supreme Court

within ninety days to make such apportionment.

Section 8. That Article 1ll, Section 5 of the Constitution of the State of South

’i\ Dakota, be repealed:




Definition of Terms. Terms used in this section mean:

L‘i) "CommissionJ" er~eommission*-means the independent redistricting

¢
Bb commission established pursuant to this section3

Linst

N (2)"Political party means a party whose candidate for Governor at the fast-
W/

preceding general election at which a Governor was elected received at least two

and one-half percent of the total votes cast for Governor?
et >
aﬂ' 0" R@) "Political party ofﬁce #eans-an office of a political party organization as

5 0
a T He distinct from a public office.

D

,&{b' State public offlce" fmeans-
&é \ an “)
. {ay-An elective office in the executive or legislative branch of the government of
,(\N "\ff?"\ T ) sy

5+@+€
o5 d‘Y -(b)—An office in the executive @ tvg branch of the government ef-this-state—
A
N
,(W which is filled by the gubernatorial appomtmen}/-e};" >

Hhal
{ {s)-An office of a count/ylctt.y/ér other political subdivision of this state whiehris

filled by an election process involving nomination and election of candidates on a

partisan basis.




Note.r Use Hhis ternm +he Lirst +ime in each .Scc/'/vbtq
; wond. usl” commissdi thenedFter in that section,
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g 3 7 The(@ependent redistricting commissiomis hereby created and shall be

« No aommiss FreY ]| membq\ ma hold
i - 14 q
composed of nine registered voters in South Dakotar-rere-efwhom-sheatt-held-a-

The. term, state puplic pffic, means am - <<
state public office or a political party ofﬁce.AThe commission shall prepare the

plan

plan for redistricting the state into legislative districts. This redistrictingﬂshall be
compleed 202]
ade by the commission in 2049-and-2620; and every ten years after 2021. Suek

Redistricting shall be accomplished by December first of the year in which the

redistricting is required.
Hhirhy - first
By January-34-of each year in which the redistricting is required, the board

overseeing state elections and procedures shall accept agglica;igns,froniggrson;!
who é;fe-willing to serve on and are qualified for appointment to the commission.
The pool of candidates shall consist of no more than thirty individuals, ten from
each of the two largest political parties in South Dakota based on party

registration, and ten not registered with either of the two largest political parties in

South Dakota.
-Hm_ l¢$+ d\a&( Op

Bthebruary-ES- of each year in which the redistricting is required, the board shall

establish a commission to provide for the redistricting of state legislative districts.
may

No more than three members of the commission sha# be members of the same

political party. The commission shall select by majority vote one efits member,{to

serve as chair and one ef-its-member;/to serve as vice chair.
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Each commission member shal-have been continuously registered with the same

political party or registered as unaffiliated with a political party for three or more

years immediately preceding appointment -and-whe-is-committed-to-applying the
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Wnnecessary-

dpholding-publie-eonfidence-inthe-integrity-of the redistricting-procesy. oenaXes this

no
Within the three years immediately preceding a ointment, a‘commission
/ rprecsdiy Spesiineit ol

MG
member S'I-ra-H-ﬁelhave been appointed toﬁ elected to/O;ny yor political party

no )
office. Within the three years immediately after appointment, a’commissioner
Mg
membersh-a-u-;i;t be appointed to/é elected to/.ﬁy state public office or political

party office.

If a vacancy occurs on the commission, the board shall select a successor who
has the same qualifications as the commissioner whose position is being
vacated.

i owebed

The

provide the technical staff and clerical services that the commission needs to
W'h‘f()h*j plani

prepare its districting-plans. Each commission member shall receive per diem

and expenses in the same manner and amount as paid to members of the

Legislature.

Five commissioners, including the chair or vice chair, constitute a quorum. Five or

more affirmative voters are required for any official action. H-a-egterum-is_present,

" >
w:h,j' Wk



inde perdent redistnicting

§ 35 Theﬁcommission shall establish legislative districts by dividing the state into as

. I
many single-member, legislative districts athere are state senators. House
districts shall be established wholly within senatorial districts and shall be either
single-member or dual-member districts as the commission shatt determiné in

compliance with federal and state law.

The commission shall commence the mapping process for the legislative districts
by creating districts of equal population in a grid-like pattern across the state.
Adjustments to the districts shall be made as-nreeessary-te-accommodate-the
following: 7o 3

C
(1) Wﬁﬁ&wim the United States Constitution, the South Dakota

lacd
Constitution, and federal statates, as interpreted by the United State Supreme

Court and other courts with of competent jurisdiction;
o Haye . _
(,2) equal population to the extent practicable;
e

LS) Pistricts-shall-be geographically compact and contiguous to the extent

practicable;
Re;pecf
(4) Pistrict-boundaries-shal-respeet communities of interest to the extent

practicable; and

Use
CS) Bistrictlines-shal-use visible geographic features, municipal and county

boundaries, and undivided census tracts to the extent practicable.




Party registration and voting history shall be excluded from the redistricting
any legisktive may
process. The place,{ of residence of’\incumbent}# or candidateﬁ shal not be

identified or considered.
indep endent redistrcting
§ =29 Theﬂ%mmission shall notify the public that a draft map of legislative districts is

available for inspection and written comments. The,@ﬁmmission shall accept
written comments for thirty calendar days following notification to the public. The

L.ejlflq'far‘e_
Senate-and-Hotse-of Representatives may act within this period to submit written

comments to the Zommission. After the comment period has ended, the

£Zommission shall establish final district boundaries. The £ommission shall certify
Office of +he each
to theLSecretary of State the establishment of Jegislative districtg’

sar-and-the , 0 es-provided-fc i g
independsnt pecdistrich P
Commission. TheAQbmmission Wdetermine whether the

shall be usedd
Seuth-Daketar Attorney General or counsel h#ed’lor selected by the commission

4o (oMmmiss- 25 inany matr n-_ld‘?'gf‘o
shall represent the peeple-of-Setth-Daketa-in-the-legal-defense-of a redistricting

plan.

The dites of each member of Hhe ,‘-\d’qoaz/mf— N(ﬂ,rfa,dﬂy comm i sS04
§ q| E&eﬁwﬂmeebne#&dime&es#abushed—by_umeeumexpire upon the

- . - . Im
appointment of the next ,Q’émmrssmn. The £ommission eh-;-l not meet or incur oy
expense;ﬁ after the redistricting plan is completed, except if litigation or any

Hha legistiye
government approval of the plan is pending/or to revise;ldlstricts if required by 4

court decision#-reFMhe-ﬁﬁmbcrﬂf-legislatiue.msmms_chaeged.




